
THI5 SUB-AGENT AF~'4ITVTMENT AGREEMENT (the "Agreement°'), dated as

of October 18, 2019, is by and between THE AYCO COMPANY, L,P., a limited partnership

organized and existing under the laws of the State of Delaware having an office for the

transaction of business located at 25 British American Boulevard, Latham, New fork 12110 (the

"Company"}, and [Holt Construction Corporation], an S Corporation_ of the State of New

York, having an office for the transaction of business at _50 East Washin,~ton Ave., Pearl River,

NY_ (the "Sub-Agent").

WiTNESSETH:

WHEREAS, the Town of Golonie Industrial Development Agency (the "Agency") was

created by Chapter 232 of the Laws of 1977, as amended by Chapter 594 of the Laws of 1980 of

the State of New York, pursuant to Titie I of Article 18-A of the General Municipal Law of the

State of New York (cogectively, the "`Act") as a body corporate and politic and as a

pui~lic benefit corporation of the State of 2~tew York (the "State'°); and

N~HEREAS, by resolution of its members adopted an July 11, 201.8 (the "Approving

Resolution'), the Agency authorized the Company to act as its agent for the purposes of

undertaking a project for the benefit of the Company (the "Aroject") consisting of: (A,)(1)

the construction of tenant buildout and fit-up improvements (the "Tenant Improvements")

in an approximately 149,005 square foot building (the "Facility") being constructed by

Starlite Associates, LLC on certain real property located at 629 Columbia Street Extension in the

Town of Colonie, Albany Count}=, New York (the "Land"j, and (2) the acquisition and

installation therein and thereon of various machinery and equiprnent (the "Equipment") (the

Land and the Facility being collectively referred to as the ̀ jProject Facility" and the Tenant

Improvements and the Equipment being collectively referred to as the "Tenant - Project

.Facility"j, such Project Facility and Tenant Project Facilit}f to constitute a new af~ice

complex and corporate headquarters Far tl~e Company; (B) the granting of certain

"financial assistance" (within the meaning of Section 854(] 4) of the Act} with respect to

the foregoing, including potential exemptions from sales and use taxes (the "Financial

Assistance")} and (C) the lease (with an obligation to purchase) ar sale of the Tenant

Project Facility to the Compan}~ or such other person as may be designated by the Company

and agreed upon by the Agency; and

WHEREAS, by the Project Agreemen#, the Agency delegated to the Company the

authority to appoint. sub-agents subject to compliance with the terms set forth therein; and

1~'HEREAS, the Company and the Agency entered into a Project Agreement by and

between the Company end the Agency dated as of April 1, 2019 (thy "`:Project Agreement");

NOW, THEREFORE, the parties hereto hereby agree as follows:

1. The Company hereby appoints the Sub-Agent as as agent

of the Agency for the purpose of assisting the Company and the .Agency in
the completion ofthe Project and benefitting from the State and local sales

and use tax exemption relative to expenditures made in furtherance

thereof. The Sub-Agent is only an agent of the Agency for the

aforementioned purposes. The Sub-Agent hereby agrees to limit its
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activities as agent for the Agency under the authority of this Agreement to

acts reasonably related to the completion of tl~e Tenant Project Facility.

2. The Sub-Agent covenants, agrees and acknowledges:

a. To make all records and information regarding State and

local sales and use tax exemption benefits claimed by it in connection with the

Project available to the Company and the Agency upon request. The Sub-

Agent agrees to comply with all procedures and policies established by the

State Department of Taxation and Finance, ar any similAr entity, regarding the

documenting or reporting of any State and local sales and use tax exemption

benefits, including providing to the Company all information of the Sub-

Agent necessary for the Company to complete the State Department of

Taxation and Finance's "Annual Report of Sales and Use Tax Exemptions"

(Form ST-34Q).

b. To be bound by and comply with the terms and conditions

of Section $75{3) of the Act as if such section were fully sit forth herein.

Without Limiting the scope oFthe foregoing, the Sub-Agent acknowledges that

pursuant to Section 875(3) of the Act, the Agency steal! recover, recapture,

receive or otherwise obtain from the Sub-Agent the portion of the Financial

Assistance (the "Recapture Amount") consisting of: (1) (a} that portion of the

State sales and use tax exemption claimed by the Sub-Agent to which the Sub-

Agent was not entitled, which is in excess of the amount of the State sales and
use tax exemption authorized by the Agency or which is for propeRy or

services not authorized by the Agency; or (b) the full amount of such State
sales and use tax exemption claimed by the Sub-Agent, if the Sub-Agent fails

to comply with a material term or condition regarding the use of the property

or services as represented to the Agency in the application to the Agency in

regard to the Project or otherwise; and (2) any interest or penalties thereon

imposed by the Agency or by operation of law or by judicial order or

nthenvise.

c. That the failure of the Sub-Agent to promptly pay such

Recapture Amount to the Agency will be grounds for the State Commissioner

of Taxation and Finance to collect sales and use taxes from the Sub-Agent
under Article 28 of the Tax Law, together with interest and penalties. In

addition to the foregoing, the Sub-Agent acknowledges and agrees that for

purposes of exemption from State sates and use taxation, "sales and use
taxation" shall mean sales and compensating use ta.Yes and fees imposed by

article twenty-eight or twenty-eight-A of the Tax Law but excluding such

taxes imposed in a city by section eleven hundred seven or eleven hundred

eight of such article twenty-eight.

d. That all purchases made by the Sub-Agent in connection
~~~ith the Project shall be made using "IDA Agent or Project Operator Exempt
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Purchase Certificate'' (Form ST-123, a copy of which is attached hereto as 
Exhibit A), and it shall be the responsibility of the Sub-Agent (and not the 
Agency) to complete Form ST-123. The Sub-Agent acknowledges and agrees 
that it shall identify the Project on each. bill and invoice for such purchases 
and further indicate on such bills or invoices that the Sub-Agent is making 
purchases of tangible personal property or services necessary for the 
completion of, to be incorporated or installed in or for use in the Project as 
agent of the Agency. For purposes of indicating who the purchaser is, the 
Sub-Agent acknowledges and agrees that the bill of invoice should state, "1. 
[Holt Construction Corporation], certify that J am a duly appointed agent of 
the Town of Colonie Industrial Development Agency and that I am 
purchasing the tangible personal property or services necessary for the 
completion of, to be incorporated or installed in or for use in the following 
IDA project and that such purchases qualify as exempt from sales and use 
taxes under my Sub­Agent Appointment Agreement." The Sub-Agent 
further acknowledges and agrees that the following information shall be 
used by the Sub-Agent to identify the Project on each bill and invoice: 
The Ayco Company, L.P. Project; 629 Columbia Street Extension, Town of 
Colonie, Albany County, New York; .IDA Project No.: 0105-19-01-A. 

e. That the Sub-Agent shall indemnify and hold the Agency
harmless from all losses, expenses, claims, damages and liabilities arising out 
of or based on labor, services, materials and supplies, including equipment, 
ordered or used in connection with the Project Facility (including any 
expenses incurred by the Agency in defending any claims, suits or actions 
which may arise as a result of any of the foregoing), for such claims or 
liabilities that arise as a result of the Sub-Agent acting as agent for the Agency 

w

pursuant to this Agreement or otherise. 

The Sub-Agent shall indemnify and hold the Agency, its members, officers, employees and 
agents and anyone for whose acts or omissions the Agency or any one of them may be liable, 
harmless from all claims and liabilities for loss or damage to property or any injury to or death of 
any person that may be occasioned subsequent to the date hereof by any cause whatsoever in 
relation only to Sub-Agent's work on or for the Project Facility, including any expenses incurred 
by the Agency in defending any claims, suits or actions which may arise as a result of the 
foregoing. 

The foregoing defenses and indemnities shall survive expiration or termination of this 
Agreement and shall apply whether or not the claim, liability, cause of action or expense is 
caused or alleged to be caused, in whole or in part, by the activities, acts, fault or negligence of 
the Agency, its members, officers, employees and agents, anyone under the direction and control 
of any of them, or anyone for whose acts or omissions the Agency or any of them may be liable, 
and whether or not based upon the breach of a statutory duty or obligation or any theory or rule 
of comparative or apportioned liability, subject only to any specific prohibition relating to the 
scope of indemnities imposed by statutory law. 
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f That as agent for the Agency c►r otherwise, the Sub-Agent
vaill comply at the Sub-Agent's sole cast and expense with afl the
requirements of all federal, state and local taws, rules and regulations of
whatever kind and howsoever denominated applicable to the Sub-Agent with
respect to the Project Facility.

g. That Section 875(7) of the Act requires the Agency try post
an its webs to all resolutions and agreements relating to the Sub-Agent's
appointment as an agent of the Agency or otherwise related to the Project,
including this Agreement, and that Public Officers Law Article 6 declares that
a!1 records in the possession of the Agency (with certain tirnited exceptions)
are open to public inspection and copying. if the Sub-Agent feels that there is
information about the Sub-Agent in the Agency's possession which are in the
nature of trade secrets or information, the nature of which. is such that if
disclosed to the public or otherwise widely disseminated would cause
substantial injury to the Sub-Agent°s competitiWe position, the Sub-Agent
must identify such elements in tivriting, supply same to the Agency prior to or
contemporaneously with the execution hereof and request that such. elements
be kept confidential in accordance with Public Officers Law Article 6. Failure
to do so will result in the posting by the Agency of all Information in
aecc~rdance v~~ith Section 87S ofthe Act.

3. During the construction period, if any (and for at least one
year thereafter in the case of Products and Completed Operations as set
forth below), the Sub-Agent shall carry liability insurance of the type and
providing the minimum limit$ set forth below:

i. Workers' compensation and employer's liability with limits in accordance
with applicable law.

ii. Comprehensive general liability providin~~ coverage for:

Premises and Operations
Products and Completed Operations
Owners Protective
Company's Protective
Contractual Liability
Personal Injury Liability
Broad Farm Property Damage {including completed. operations)
Explosion Hazard Collapse Hazard
Underground Property Damage Hazard

Such insurance shall have a limit of liability of not less than $1,000,00U (combined single limit
for personal injury, including bodily injury or death, and property damage).



iii. Comprehensive auto liability, including all owned, non-owned and

hired autos, with a limit of liability of not less than $1,000,000 (combined single

limit for personal injury, including bodily injury or death, and property damage).

iv. E.ccess "umbrella" liability providing liability insurance in excess

of the coverages in (ii) and (iii) above with a limit of not less than $4,000,000.

iv. E.ccess "umbrella" liability providing liability insurance in excess

of the coverages in {ii) and (iii above with. a limit of not less than $4,00O,OOq.

A policy or policies of flood insurance in an amount not less than the greater of $500,000'

ar the maximum amount of flood insurance available with respect to the Project Facility under

the Flood Disaster Protection Act of 1973, as amended, whichever is less. This requirement will

be waived upon presentation of evidence satisfactory to the Agency that no portion of the Tenant

Project Facility is located within an area identified by the U.S. Department of Housing and

Urban Development as having special flood Hazards.

THE AGENCY DOES NOT IN ANY WAY REPRESENT THAT THE INSURANCE
SPECIFIED HEREIN, WHETHER IN SCQPE OR CQVER.AGE OR LIMITS OF COVERAGE,
IS ADEQUATE OR SUFFICIENT TO PROTECT THE SUB-AGENT°S BUSINESS OR
INTEREST.

4. (A) All insurance required pursuant to paragraph 3 hereof,
shall be procured and maintained in financially sound and generally
recognized responsible insurance companies selected by the Sub-Agent
and authorized to write such insurance in the State and satisfactory and
having a Best rating satisfactory to the Agency. Such insurance may be
written with deductible amounts comparable to those on similar policies
carried by other companies engaged in businesses similar in size, character
and other respects to those in which the Sub-Agent is engaged. All
policies evidencing such insurance shall name the Sub-Agent as insured
and the Agency as additional insured, as their interests may appear, and
provide for at least thirty (30) days' written notice to the Sub-Agent and
the Agency prior to cancellation,. (apse, reduction. in policy limits or
material change in coverage thereof. The policies evidencing the
insurance required by paragraph 3 hereof shall name the Agency as an
additional insured on a primary and noncontributory basis with any
coverage held by the Agency, if any. All insurance required hereunder
shall be in form, content and coverage satisfactory to the Agency.
Certificates and policies satisfactory in form and substance to the Agency
to evidence al! insurance required hereby shall be delivered to the Agency
as of the date hereof. The Sub-Agent shall deliver to tl~~e Agency on or
before the first Business Day of each calendar year thereafter a certificate
dated not earlier than the immediately preceding month reciting that there
is in full force and effect, with a term covering at least the next succeeding
calendar year, insurance in the amounts and of the types required by
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paragraphs 3 and 4 hereof At least thirty (30} days prior to the expiration

of any suoh policy, the Sub-Agent shalt furnish to the .Agency evidence

that the policy has been renewed or replaced, or is no longer required by

this Agreement.

(8) A[( premiums with respect to the insurance required by paragraph 3 hereof

shall be paid by the Sub-.Agent; provided, however, that, if the premiums are not timely paid, the

Agency may pay such premiums and the Sub-Agent shmll pay immediately upon demand all

sums so expended by the Agency, together with interest thereon at the rate of interest equal to ten

percent (10%) per annum or the maximum rate permitted by law, whichever is less.

5. Failure of the Sub-Agent to comply with any of the

pravisians of this Agreement shall result in the immediate nullification of

the appointment of the Sub-Agent and the immediate termination of this

Agreement and may result in the loss of the Sub-Agent's ar the

Company's State and local sales and use tax exemption with respect to the
Project at the sole discretion of the Agency. [n addition, such failure may

result in the recapture of the State and local sales and use taxes avoided.

6. The Company acknowledges that the ttssumption of certain
obligations by the Sub-Agent in accordance with this Agreement does not
relieve the Company of its obligations under any provisions of the

Approving Resolution, the Lease Agreement by and between the
Company and the Agency dated as of April 1, 2019, the Project
Agreement or of any other agreement entered into by the Company in
connection with the Aroject.

7. The Company and the Sub-Agent agree that the Agency is
a third-party beneficiary of this Agreement.

8. This Agreement shall be in effect until the earlier of: (i) the

completion of the work an the Project by the Sub-Agent; or (ii) the Sub-
Agent's loss of status as an agent of the Agency as set forth herein.
Notwithstanding the foregoing, the provisions of SecCions 2(b), 2(c) and
2(e) shall survive the termination ofthis Agreement.

[Remainder of page intentionally left blank]
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�------------------------------------ -

IN WITNESS WHEREOF, the Company and the Sub-Agent have caused this Agreement 
to be executed in their respective names by their respective duty authorized officers, all as of 1e

day and year first above written. 
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.IIPANY, L.P. 

ame: 

itlthony Cammarat 
�uthorized Signatory 

HOLT CONSTRUCTION CORPORATION  


