SUB-AGENT APPOINTMENT AGREEMENT

THIS SUB-AGENT APPOINTMENT AGREEMENT (the “Agreement”), dated as of
February 18,2021, is by and between LINCOLN AVENUE DEVELOPMENT, LLC, a New York
limited liability company organized existing under the laws of the State of New York, having an
office at 49 Railroad Avenue, Albany, New York 12205 (the “Company’), and PETER LUIZZI
& BROS. CONTRACTING, INC., a corporation organized and existing under the laws of the State
of New York, having an office for the transaction of business at 49 Railroad Avenue, Albany, New
York 12205 (the “*Sub-Agent™).

WITNESSETH:

WHEREAS, the Town of Colonie Industrial Development Agency (the “Agency’) was
created by Chapter 232 of the Laws of 1977, as amended by Chapter 594 of the Laws of 1980 of
the State of New York pursuant to Title | of Article 18-A of the General Municipal Law of the
State of New York (collectively, the ““Act”) as a body corporate and politic and as a public benefit
corporation of the State of New York (the “State™); and

WHEREAS, pursuant to a resolution of the Agency adopted December 21, 2020 (the
“Resolution™), the Agency authorized the Company to act as its agent for the purposes of
undertaking a project for the benefit of the Company (the “Project”) consisting of: (A)(1) the
acquisition of an interest in approximately 28 acres of real estate located at 855, 857, 859, 861
First Street (a/k/a 950 First Street), Watervliet (tax map no. 44.10-1-32.3) in the Town of Colonie,
Albany County, New York (the “Land™), (2) the construction of four buildings to be located on
the Land, of which two buildings are to be each approximately 15,000 square feet and two
buildings are to be each approximately 10,000 square feet, including related sitework and road
construction (the “Improvements™), and (3) the acquisition and installation therein and thereon of
various building materials, furniture, fixtures, machinery, equipment and personal property (the
“Equipment™ and, together with the Land and the Improvements, the *“Project Facility”), which
Project Facility is to be leased and subleased by the Agency to the Company and further subleased
by the Company to (i) Peter Luizzi & Bros. Contracting, Inc., Luizzi Construction Services, LLC
and Luizzi Property Management Corp. (the “Luizzi Companies™) for corporate headquarters for
their construction and property management businesses and (ii) third-party tenants for flex
space/warehousing/distribution uses (each a “Third-Party Tenant”); (B) the granting of certain
“financial assistance” (within the meaning of Section 854(14) of the Act) with respect to the
foregoing, including potential exemptions from sales and use taxes, mortgage recording taxes
(except as limited by Section 874 of the Act), transfer taxes and real property taxes (collectively,
the “Financial Assistance”); and (C) the lease (with an obligation to purchase) or sale of the Project
Facility to the Company or such other person as may be designated by the Company and agreed
upon by the Agency; and

WHEREAS, the Company and the Agency entered into an Amended and Restated Project

Agreement by and between the Company and the Agency dated as of February 1, 2021 (the
“Project Agreement”);
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WHEREAS, by the Resolution and the Project Agreement, the Agency delegated to the

Company the authority to appoint sub-agents subject to compliance with the terms set forth therein;

NOW, THEREFORE, the parties hereto hereby agree as follows:

1. The Company hereby appoints the Sub-Agent as an agent of the Agency for the

purpose of assisting the Company and the Agency in the completion of the Project and benefitting
from the State and local sales and use tax exemption relative to expenditures made in furtherance
thereof. The Sub-Agent is only an agent of the Agency for the aforementioned purposes. The Sub-
Agent hereby agrees to limit its activities as agent for the Agency under the authority of this
Agreement to acts reasonably related to the completion of the Project Facility.
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2. The Sub-Agent covenants, agrees and acknowledges:

a. To make all records and information regarding State and local sales and use
tax exemption benefits claimed by it in connection with the Project available to the
Company and the Agency upon request. The Sub-Agent agrees to comply with all
procedures and policies established by the State Department of Taxation and Finance, or
any similar entity, regarding the documenting or reporting of any State and local sales and
use tax exemption benefits, including providing to the Company all information of the Sub-
Agent necessary for the Company to complete the State Department of Taxation and
Finance’s “Annual Report of Sales and Use Tax Exemptions’ (Form ST-340).

b. To be bound by and comply with the terms and conditions of Section 875(3)
of the Act as if such section were fully set forth herein. Without limiting the scope of the
foregoing, the Sub-Agent acknowledges that pursuant to Section 875(3) of the Act, the
Agency shall recover, recapture, receive or otherwise obtain from the Sub-Agent the
portion of the Financial Assistance (the “Recapture Amount”) consisting of: (1) (a) that
portion of the State sales and use tax exemption claimed by the Sub-Agent to which the
Sub-Agent was not entitled, which is in excess of the amount of the State sales and use tax
exemption authorized by the Agency or which is for property or services not authorized by
the Agency; or (b) the full amount of such State sales and use tax exemption claimed by
the Sub-Agent, if the Sub-Agent fails to comply with a material term or condition regarding
the use of the property or services as represented to the Agency in the application to the
Agency in regard to the Project or otherwise; and (2) any interest or penalties thereon
imposed by the Agency or by operation of law or by judicial order or otherwise.

c. That the failure of the Sub-Agent to promptly pay such Recapture Amount
to the Agency will be grounds for the State Commissioner of Taxation and Finance to
collect sales and use taxes from the Sub-Agent under Article 28 of the Tax Law, together
with interest and penalties. In addition to the foregoing, the Sub-Agent acknowledges and
agrees that for purposes of exemption from State sales and use taxation, “sales and use
taxation” shall mean sales and compensating use taxes and fees imposed by article twenty-
eight or twenty-eight-A of the Tax Law but excluding such taxes imposed in a city by
section eleven hundred seven or eleven hundred eight of such article twenty-eight.



22108260

d. That all purchases made by the Sub-Agent in connection with the Project
shall be made using “IDA Agent or Project Operator Exempt Purchase Certificate” (Form
ST-123, a copy of which is attached hereto as Exhibit A), and it shall be the responsibility
of the Sub-Agent (and not the Agency) to complete Form ST-123. The Sub-Agent
acknowledges and agrees that it shall identify the Project on each bill and invoice for such
purchases and further indicate on such bills or invoices that the Sub-Agent is making
purchases of tangible personal property or services necessary for the completion of, or to
be incorporated or installed in or for use in the Project as agent of the Agency. For purposes
of indicating who the purchaser is, the Sub-Agent acknowledges and agrees that the bill or
invoice should state, “I, PETER LUIZZI & BROS. CONTRACTING, INC., certify that I
am a duly appointed agent of the Town of Colonie Industrial Development Agency and
that I am purchasing the tangible personal property or services necessary for the completion
of, or to be incorporated or installed in or for use in the following IDA project and that
such purchases qualify as exempt from sales and use taxes under my Sub-Agent
Appointment Agreement.” The Sub-Agent further acknowledges and agrees that the
following information shall be used by the Sub-Agent to identify the Project on each bill
and invoice: Lincoln Avenue Development, LLC Project, 855, 857, 859, 861 First Street
(a/k/a 950 First Street), Watervliet in the Town of Colonie, Albany County, New York;
IDA Project No.: 0105-21-01A.

e. That the Sub-Agent shall indemnify and hold the Agency harmless from all
losses, expenses, claims, damages and liabilities arising out of or based on labor, services,
materials and supplies, including equipment, ordered or used in connection with the Project
Facility (including any expenses incurred by the Agency in defending any claims, suits or
actions which may arise as a result of any of the foregoing), for such claims or liabilities
that arise as a result of the Sub-Agent acting as agent for the Agency pursuant to this
Agreement or otherwise.

The Sub-Agent shall indemnify and hold the Agency, its members, officers,
employees and agents and anyone for whose acts or omissions the Agency or any one of
them may be liable, harmless from all claims and liabilities for loss or damage to property
or any injury to or death of any person that may be occasioned subsequent to the date hereof
by any cause whatsoever in relation only to Sub-Agent’s work on or for the Project Facility,
including any expenses incurred by the Agency in defending any claims, suits or actions
which may arise as a result of the foregoing.

The foregoing defenses and indemnities shall survive expiration or termination of
this Agreement and shall apply whether or not the claim, liability, cause of action or
expense is caused or alleged to be caused, in whole or in part, by the activities, acts, fault
or negligence of the Agency, its members, officers, employees and agents, anyone under
the direction and control of any of them, or anyone for whose acts or omissions the Agency
or any of them may be liable, and whether or not based upon the breach of a statutory duty
or obligation or any theory or rule of comparative or apportioned liability, subject only to
any specific prohibition relating to the scope of indemnities imposed by statutory law.

f. That as agent for the Agency or otherwise, the Sub-Agent will comply at
the Sub-Agent’s sole cost and expense with all the requirements of all federal, state and



local laws, rules and regulations of whatever kind and howsoever denominated applicable
to the Sub-Agent with respect to the Project Facility.

g. That Section 875(7) of the Act requires the Agency to post on its website
all resolutions and agreements relating to the Sub-Agent’s appointment as an agent of the
Agency or otherwise related to the Project, including this Agreement, and that Public
Officers Law Article 6 declares that all records in the possession of the Agency (with
certain limited exceptions) are open to public inspection and copying. If the Sub-Agent
feels that there is information about the Sub-Agent in the Agency’s possession which are
in the nature of trade secrets or information, the nature of which is such that if disclosed to
the public or otherwise widely disseminated would cause substantial injury to the Sub-
Agent’s competitive position, the Sub-Agent must identify such elements in writing,
supply same to the Agency prior to or contemporaneously with the execution hereof and
request that such elements be kept confidential in accordance with Public Officers Law
Article 6. Failure to do so will result in the posting by the Agency of all information in
accordance with Section 875 of the Act.

3. During the construction period, if any (and for at least one year thereafter in the

case of Products and Completed Operations as set forth below), the Sub-Agent shall carry liability
insurance of the type and providing the minimum limits set forth below:

22108260

i Workers’ compensation and employer’s liability with limits in accordance
with applicable law.

ii. Comprehensive general liability providing coverage for:

Premises and Operations

Products and Completed Operations

Owners Protective

Company’s Protective

Contractual Liability

Personal Injury Liability

Broad Form Property Damage (including completed operations)
Explosion Hazard Collapse Hazard

Underground Property Damage Hazard

Such insurance shall have a limit of liability of not less than $1,000,000 (combined single
limit for personal injury, including bodily injury or death, and property damage).

iii. Comprehensive auto liability, including all owned, non-owned and hired
autos, with a limit of liability of not less than $1,000,000 (combined single limit for
personal injury, including bodily injury or death, and property damage).



iv. Excess “umbrella” liability providing liability insurance in excess of the
coverages in (ii) and (iii) above with a limit of not less than $4,000,000.

iv. Excess “umbrella™ liability providing liability insurance in excess of the
coverages in (ii) and (iii) above with a limit of not less than $4,000,000.

A policy or policies of flood insurance in an amount not less than the greater of
$500,000 or the maximum amount of flood insurance available with respect to the Project
Facility under the Flood Disaster Protection Act of 1973, as amended, whichever is less.
This requirement will be waived upon presentation of evidence satisfactory to the Agency
that no portion of the Project Facility is located within an area identified by the U.S.
Department of Housing and Urban Development as having special flood hazards.

THE AGENCY DOES NOT IN ANY WAY REPRESENT THAT THE INSURANCE
SPECIFIED HEREIN, WHETHER IN SCOPE OR COVERAGE OR LIMITS OF COVERAGE,
IS ADEQUATE OR SUFFICIENT TO PROTECT THE SUB-AGENT’S BUSINESS OR
INTEREST.

4. (A) All insurance required pursuant to paragraph 3 hereof, shall be procured and
maintained in financially sound and generally recognized responsible insurance companies
selected by the Sub-Agent and authorized to write such insurance in the State and satisfactory and
having a Best rating satisfactory to the Agency. Such insurance may be written with deductible
amounts comparable to those on similar policies carried by other companies engaged in businesses
similar in size, character and other respects to those in which the Sub-Agent is engaged. All
policies evidencing such insurance shall name the Sub-Agent as insured and the Agency as
additional insured, as their interests may appear, and provide for at least thirty (30) days’ written
notice to the Sub-Agent and the Agency prior to cancellation, lapse, reduction in policy limits or
material change in coverage thereof. The policy evidencing the insurance required by paragraph
3 hereof shall name the Agency as an additional insured on a primary and noncontributory basis
with any coverage held by the Agency, if any. All insurance required hereunder shall be in form,
content and coverage satisfactory to the Agency. Certificates and policies satisfactory in form and
substance to the Agency to evidence all insurance required hereby shall be delivered to the Agency
as of the date hereof. The Sub-Agent shall deliver to the Agency on or before the first Business
Day of each calendar year thereafter a certificate dated not earlier than the immediately preceding
month reciting that there is in full force and effect, with a term covering at least the next succeeding
calendar year, insurance in the amounts and of the types required by paragraphs 3 and 4 hereof.
At least thirty (30) days prior to the expiration of any such policy, the Sub-Agent shall furnish to
the Agency evidence that the policy has been renewed or replaced, or is no longer required by this
Agreement.

(B)  All premiums with respect to the insurance required by paragraph 3 hereof shall be
paid by the Sub-Agent; provided, however, that, if the premiums are not timely paid, the Agency
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may pay such premiums and the Sub-Agent shall pay immediately upon demand all sums so
expended by the Agency, together with interest thereon at the rate of interest equal to ten percent
(10%) per annum or the maximum rate permitted by law, whichever is less.

5. Failure of the Sub-Agent to comply with any of the provisions of this Agreement
shall result in the immediate nullification of the appointment of the Sub-Agent and the immediate
termination of this Agreement and may result in the loss of the Sub-Agent’s or the Company’s
State and local sales and use tax exemption with respect to the Project at the sole discretion of the
Agency. In addition, such failure may result in the recapture of the State and local sales and use
taxes avoided.

6. The Company acknowledges that the assumption of certain obligations by the Sub-
Agent in accordance with this Agreement does not relieve the Company of its obligations under
any provisions of the Resolution, the Lease Agreement by and between the Company and the
Agency dated as of February 1, 2021, the Project Agreement or of any other agreement entered
into by the Company in connection with the Project.

7. The Company and the Sub-Agent agree that the Agency is a third-party beneficiary
of this Agreement.

8. This Agreement shall be in effect until the earlier of* (i) the completion of the work
on the Project by the Sub-Agent; or (ii) the Sub-Agent’s loss of status as an agent of the Agency
as set forth herein. Notwithstanding the foregoing, the provisions of Sections 2(b), 2(c) and 2(e)
shall survive the termination of this Agreement.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the Company and the Sub-Agent have caused this Agreement
to be executed in their respective names by their respective duty authorized officers, all as of the
day and year first above written.

LINCOLN AVENUE DEVELOPMENT,

AU

Peter Luizzi, Jr.
1tle anager

PETER LUIZZI & BROS.

Signature Page to Sub-Agent Appointment Agreement
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Exhibit A to Sub-Agent Appointment Agreement

Form ST-123
New York State Sajes and Use Tax ST-123

IDA Agent or Project Operator na

Exempt Purchase Certificate
Effective for projects beginning on or after June 1, 2014

This centficate 1s not vald uniess all entnes have been completed
Note: To be completed by the purchaser and given to the seller Do not use this form to purchase motor fuel or diesel motor fuel exempt
from tax. See Form FT-123, IDA Agent or Project Operator Exempt Purchase Certificate for Fuel

Name of seller JName of agent or project operatar
Street address Street address
Cily, town, or village State ZIP code City, town, or village State ZIP code

(Agent or project operator sales tax 1D number (see structions)

Mark an X in one D Single-purchase certificate |:| Blanket-purchase certificate (vald only for the project listed below)

To the seller:
You must identify the project on each bill and invoice for such purchases and indicate on the bill or invoice that the IDA or agent
or project operator of the IDA was the purchaser

Project information

| cerbfy that | am a duly appanted agent o project operator of the named IDA and that | am purchasing the tangible personal property or services for use
n the following IDA project and that such purchases qualify as exempt from sales and use taxes under my agreement with the (DA

Name of IDA

Name of project DA groject aumber (use OSC numbar)

Street address of project site

Caty, town, or village State ZIP code
Enter the date that you were appanted agent or Enter the date that agent or project operator

project operator (maviddryy) / / status ends (mmvddyy; / /

Exem pt purchases
(Mark an X in boxes that apply)

D A Tangible personal property or services (other than utility services and motor vehicles or tangible personal property
installed in a qualifying motor vehicle) used to complete the project, but not to operate the completed project

D B Certain utlity services (gas, propane in containers of 100 pounds or more, electnctty, refngeration, or steam)
used to complete the project, but not to operate the completed project

D C Motor vehicle or tangible personat property installed in a qualifying motor vehicle

Certification: | cerify that the above stat ts are true, complete, and comrect, and that no matenal information has been omitied | make these
statements and issue this exemphon certificate with the knowledge that hus document provides evidence that state and local sales or use taxes do not
apply to a transaction or transactions for which | tendered this document and that willfully issuing this document with the intent to evade any such tax
may constitute a felony or other cime under New York State Law, punishable by a substantial fine and a possible jall sentence | understand that this
document 1s required to be fled with, and delivered to, the vendor as agent for the Tax Department for the purposes of Tax Law section 1838 and is
deemed a document required to be fied with the Tax Department for the purpose of prosecution of offenses | also understand that the Tax Depariment
18 authonzed to investigate the validity of tax exclusions or exemptions claimed and the accuracy of any mformation entered on this document

purch 'S repx {nciude teie and retabonship) Date

o of or

Type or prnt the name, ttle, and retatonship that appear in the signature box
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Page20of2 ST-123 (7/14)

Instructions

To the purchaser

You may use Form ST-123 fyou

« have been appainted as an agent or project operator by an industnal
development agency (IDA) and

« the purchases qualify for exemption fom sales and use tax as
descnbed in the IDA confract

You may use Form ST-123 as a single-purchase cerbficate or a8 a
blanket certificate covenng the frst and subsequent purchases qualifyng
for the project isted

Agent or project operator sales tax ID number — If you are regislered
with the Tax Department for sales tax purposes, you must enter your
sales tax denbficabion number on this cerbficate If you are not required
to be registered, enter N/A

Inchictnal s i and authont

(IDAs) are public benefd
corporations under General Muniopal Law Arbicle 18-A and the Public
Authonties Law, for the purpose of promoling, developing. encouraging,
and assishng in the acquisibon, construchon, reconstruction,
improvement, mantenance, equipping, and umishing of ndustnal
manufactunng, warehousing, commercial, research, and recreational
facilities in New York State

{DAs are exempt fom the payment of sales and use tax on their
purchases, in accordance with Tax Law sechon 1116(a)1) However,
IDAs do not normally make direct purchases for prgects Commonly
IDAs instead appoint a b or developer, contractor, of
subcontractor as its agent or project operatot Such purchases made by
the agent or project operator, acing within the authonty granted by the
DA, are deemed to be made by the IDA and therefore exempt fom tax

Example 1 IDA agreement with ils agent or project operator
States mat conlractor X may make all purchases of matenals and

y for comple of the project, as agent for
the IDA Contractor X rents a backhoe and a bulidozer for sife
preparation, purcnases concrete and lumber to construct a building,
and p y to be installed in the buiding All these
pumnases by contractor x as agent of the IDA are exempl from tax

Example 2 DA agreement with its agont or pm;ec( aperalor states
that contractor X may make all purch of

0 be incorporated into the pioject, as agent for the IDA Conlractor X
makes the same purchases as in Example 1. Snce the concrete,
lumber, and machinery will actually be incorporated into the project,
contractor X may purchase these items exempt from tax. However,
rental of the backhoe and bulidozer is not exempt since these
transactions are normally and the IDA ag does not
guthonze contractor X to make such rentals as agent of the IDA

A conlractor or subcontractor not appanted as agent or project operator
of an IDA must present suppliers with Form ST-120 1, Contractor
Exempt Purchase Certificate, when making purchases that are ordinanly
exempt fom tax in accordance with Tax Law sechons 1115(a)15) and
1115(aX16) For more informaton, see Form ST-120 1

Exempt purchases

To qualify, the purchases must be made within the authonly granted by

the IDA and used to complete the project (not to operate the compieted

project)

A Mark box Atoindicate you are purchasing tangible personal property
and services (other than utlity services and motor vehicdles or
tangible personal property installed in a quahiing motor vehicle)
exempt from tax

B8 Mark box B to indicate you are purchasing certain consumer utiity
semices used in completing the project exempt from tax This
mdudes gas, electricity, refigeration, and steam, and gas, electnc,
refngeration, and steam services

C Mark box C to indicate you are purchasing a motor vehide or tangible
personal property related to a qualiying motor vehidle exempt fom
tax
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Misuse of this certificate

Misuse of this exemphon certificate may subject you to serious omvil and
cniminal sanchons in addition to the payment of any tax and nterest due
These incdude

A penalty equal to 100% of the tax due,
A $50 penalty for each Faudulent exemption certificate issued,

Cnmunal fetony prosecution, punishable by a substanbal fine and a
possible jal sentence and

Revocation of your Certificate of Authonty, «f you are required to
be registered as a vendor See TSB-M-0%17)S, Amendments that
Encourage Compliance with the Tax Law and Enhance the Tax
Department's Enforcoment Ability, for more information

To the seller

When making purchases as agent or project operator of an IDA, the
purchaser must pronide you with this exemption certificate with all entries
completed to establish the nght to the exempton You must idenbfy the
project on each bill and invoice for such purchases and ndicate on the
bili or invaice that the IDA or agent or project operator of the IDAwas the
purchaser

As a New York State registered vendor, you may accept an exemption
certficate in lieu of collecting tax and be protected fom kability for the
tax if the certificate 15 valid The certificate wil be considered vaid ifit 1s
« accepted in good faith,

« In your possession within 90 days of the fransaction, and

« property completed (all required entnes were made)

An exemption cerhficate 1s accepted in good faith when you have no
knowledge that the phon certificate is faise of 1s fraudulently given,
and you exercise reasonable ordmary due care If you do not receive

a properly completed cerbficate within 90 days after the delivery of the
property of service, you will share with the purchaser the burden of
proving the sale was exempt

You must also mantan a method of assocaling an invoice (of other
source document) for an exempt sale with the exemption cerbficate you
have on fie from the purchaser You mustkeep this certificate atleast
three years alter the due date of your sales tax return to which it relates,
or the date the return was fled. if later

Privacy notification

New York State Law requires all government agencies that mantan

a system of records to provide notificabion of the legal authonty for

any request, the pnnaipal purpose(s ) for which the information is to be
collected, and where it will be maintaned To view this informabion, visit
our Web site, or, if you do not have Intermet access, call and request
Publication 54, Privacy Notification See Need help? for the Web
address and telephone number

Need help?

Visit our Web site at www.tax.ny.gov
« getinformaton and manage your taxes online
s check for new online services and features

(518) 485-2889
(518) 457-5431

Sales Tax Information Center

To order forms and publicabons

o) Text Telephone (TTY) Hottine
ﬁ. (for persons with hearing and

speech disabilibes using a TTY) (518) 485-5082

—
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